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TEK CHAND, Erc.,—Defendants-Appellants
per versus
. JATI RAM, ETC.,—Plaintiffs-Respondents 1953
Civil Regular Second Appeal No. 638 of 1949 -
Sept. 16th.
Abandonment—Loss of right by—Whether a question
- of fact—If open to challenge in second appeal—Co-sharers—
'~ Adverse possession—Requisites of.

Held, that the question whether proprietary rights in

: suit land had been lost by abandonment is a question of

; fact and is not open to examination in second appeal unless

- A, it is shown that the finding does not proceed upon the con-
sideration of the entire evidence on the record. )

(DLL.R. 1945 Lah. 434 (F.B.)
(2) ALLR. 1950 EP. 79
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Held further, that a co-sharer in order to prove title by
prescription must prove some overt act amounting to ouster
for a period of more than 12 years prior to the institution
of the suit. :

Regular second appeal from the decree of Shri Dalip
Singh, District Judge. Karnal, dated the 14th day of May
1949, reversing that of Shri E. F. Barlow, Sub-Judge, Ist
Class, Kaithal, dated the 12th April 1948, and granting the
plaintiffs ¢ decree for joint possession of the land in suit,
but leaving the parties to bear their own costs throughout.

: A. R. Karur and KrisHan Lat, for Appellants.

Rajenoer NateH and D. N. Acearwal, for Respondents.

-

JUDGMENT

HarnaMm SINGH, J.. In civil suit No. 126 of 1947
the points that arose for decision were these :—

(1) Whether the plaintiffs lost their pro-
prietary rights in the land in suit by
abandonment; and

(2) Whether the defendants have become
owners of the land in suit by prescrip-
tion?

In dismissing the suit the Court found that the

plaintiffs had lost their proprietary rights in the
land in suit by abartdonment and that defendants

had become owners of the land in suit by prescrip-
tion.

From the decree passed by the Court of first
instance plaintiffs appealed.

In deciding the appeal the Court has found
that the plaintiffs had not lost their proprietary
rights in the land in suit by abandonment and that
the defendants had not become owners of that
land by adverse possession. In the result, the
Court has set aside the judgment and the decree
passed by the Court of first instance and passed a
decree for joint,possession of the land in suit.
Parties have been left to bear their own costs.
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From the decree passed on appeal the defen- Tek Chand etc.
dants have come up in further appeal to this V.
Court. Jati Ram ete.

Mr. Amolak Ram Kapur urges that the Harnam Singh,
decision given on appeal that the plaintiffs had J.
not lost their rights in the land in suit by aban-
donment is erroneous. In Sain Ditta v. Ghula-

man (1), Stogdon, J., defined ‘abandonment’ in
these terms : —

“The meaning of the word as applied in
this Province to absentee cases is an in-
tentional quitting of possession by the
proprietor, coupled with an intention
not to resume it.”

In Sain Ditta.v. Ghulaman (1) Stogdon, J.,
thought that no quitting of possession is possible
unless there is an intent on the part of the person
in possession to divest himself entirely of the thing
possessed. In plain English if a divestive intention
does not exist, there is no absolute quitting or relin-
quishment of possession. Clearly, the question
whether the plaintiffs had lost their proprietary
rights in the land in suit by abandonment is a
question of fact. If so, this Court is precluded
from examining that finding unless it is shown
that the finding does not proceed upon the consi-.
deration of the entire evidence on the record.” In
this connection Noor Ilahi Magbul Ilahi v. R, J. -
Wood and Company (2) may be seen.

Mr. Amolak Ram Kapur appearing for the
appellants has not been able to show a syllable of.
evidence on, the record which has not been consi-
dered by the Court of appeal in reaching the con-
~ clusion that the extinction of proprietary rights by
abandonment was not proved.

Mr. Amolak Ram Kapur then urges that the
— facts proved or admitted on the record prove that
the defendants have become owners of the land

(1) 85 P.R. 1892
(2) A1R. 1928 Lah. 924



Tek Chand ete.

.
Jati Ram ete.

Harnam Singh,
J.

122 PUNJAB SERIES L voL. vi

in suit by prescription. In this connection it has
to be borne in mind that the plaintiffs and the
defendants were co-sharers of the land in  suit.
That being so, to prove title by prescription de-
fendants must prove some overt act amounting to
the ouster of the plaintiffs for a period of more
than twelve years pfior to the institution of the
suit. TIn the opinion of the District J udge ouster

of the plaintiffs for a period of more than twelve
years is not proved.

Finding as T do that Regular Second Appeal
No. 638 of 1949 is concluded by findings of fact I
dismiss the appeal.

Having regard to the circumstances of the

case, I leave the parties to bear their own costs
throughout. :



